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Briefing: Potential Impacts of the 

Employment Rights Bill on the Not-For-Profit 

Social Care Workforce in Scotland 

 

Introduction 
 

The Coalition of Care and Support Providers in Scotland (CCPS) is the voice of not-for-profit 

social care in Scotland. Our vision is for individuals and families to thrive through a rights and 

relationship-based care and support system. We have around 90 provider organisations in our 

membership with remits spanning care and support for children, young people, and families; 

disabled people; older people; people with learning disabilities; people in the justice system; 

people experiencing homelessness, and more. Our members work in every local authority 

area in Scotland. 

 

Briefing Purpose 
 

This briefing for the Scottish Government sets out CCPS members’ initial responses to 

proposed UK legislative changes through the Employment Rights Bill.   

  

We preface this briefing by expressing our sector’s commitment to Fair Work and support for 

the intent of the legislation to enhance worker protections and modernise practices. However, 

we are exploring ideas and possible amendments to ensure the unique challenges faced by 

the not-for-profit social care sector are adequately addressed. If the legislation passes as 

proposed, precarious funding, severe staffing shortages, and increasing operational pressures 

which are already pushing providers to breaking point, will jeopardise the intent of the 

legislation in practice. 

 

This paper sets out some areas where we think the specific needs of the sector should be 

accounted for in primary legislation It also sets out those areas where, as the legislation is 

passed, we urge significant further work with the Scottish Government to ensure effective 

implementation and compliance. These reforms are sweeping and we acknowledge that our 

ideas for amendment and future work are also in early stages of development. We remain 

open to further debate and refinement of these proposals with members and partners as the 

legislation progresses and is implemented. 

 

Context 
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The Employment Rights Bill, introduced in October 2024, is a transformative overhaul of 

employment legislation reforms aimed at strengthening employee protections, enhancing 

workplace standards, and addressing modern challenges in employment practices. For the 

not-for-profit social care workforce in Scotland, these changes bring both opportunities and 

challenges.  

 

The not-for-profit sector, which is predominately female, accounts for a third of the social 

care workforce. According to 2020 labour market data from the Scottish Council of Voluntary 

Organisations (SCVO), a higher proportion of people employed by not-for-profit organisations 

were disabled than in their public or private counterparts.  

 

Findings from CCPS members drawn from our quarterly Workforce Data Collection further 

underscore the critical challenges faced by not-for-profit providers in Scotland. Organisations 

report persistently high vacancy rates, with some services operating at double the median 

rate, reflecting acute difficulties in recruitment and retention. Staff turnover remains a 

pervasive issue, with around 24% of the workforce leaving their posts annually, placing 

considerable pressure on recruitment to maintain service provision for many organisations, 

often amidst financial instability.  

 

Furthermore, a substantial proportion of organisations frequently need to alter staff 

schedules, withdraw personnel from training sessions, or postpone essential supervision and 

team meetings, due to staffing pressures, which jeopardises both staff wellbeing and service 

quality.   

 

Impacts on the Not-For-Profit Social Care Sector in Scotland 
 
‘ 

Two member discussions were held to explore the potential impacts of the Employment 

Rights Bill on our sector, with members identifying the areas where additional support and 

sector-specific considerations are urgently needed to sustain quality care delivery and 

continue addressing Scotland’s every growing care needs. The following reflect the concerns 

raised in these discussions which we believe must be taken into consideration.  

 

Impact on Costs 

We start by noting a general point: if this Bill is passed, the consequent costs to implement 

new statutory duties will require recovery in contract costs to deliver public services; we note 

the concomitant risks to providers of employment tribunal referral and compensation 

payments within the legislation. If providers are not resourced to enact provisions effectively 

in delivery of public services, we do not believe they can be expected to hold associated risks. 

We detail some areas below and set out a proposal for an overarching ERB working group on 

future Bill implementation that will focus estimating costs in our sector, advising ministers on 

investment and distribution of funds hypothecated for this purpose. 

 

Implications of details still to come 

https://scvo.scot/research/evidence-library/state-of-the-sector-2020-scottish-voluntary-sector-statistics
https://scvo.scot/research/evidence-library/state-of-the-sector-2020-scottish-voluntary-sector-statistics
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We also note that the primary legislation will require significant detail to be set out by the 

Secretary of State; given the importance of these secondary provisions to many of our points 

below, we are keen to stay engaged in discussions going forward as secondary legislation 

progresses. 

 

Monitoring impact 

The proposals set out in this package of measures are wide-ranging and have multiple 

potential impacts on the sector and our workforce. Reform of this scale will require careful 

monitoring as the potential of unintended consequences (see the rest of this briefing) are 

profound. 

 

For the Bill: Explore amendments to introduce statutory monitoring of the impact of the ERB 

on financial sustainability, recruitment and retention for employment, on equality within the 

workplace and on social care sustainability from across all nations, reporting to the UK 

Parliament. 

 

For the Scottish Government: if no amendment forthcoming, institute monitoring of impacts in 

Scotland unilaterally, possibly through the Fair Work programme. 

 

Ban on Exploitative Zero-Hours Contracts 

The Bill introduces a requirement for employers to offer guaranteed hours to workers on zero-

hours contracts. While this proposal aims to provide workers with greater predictability and 

stability, it raises some concerns for the social care sector. Many workers actively choose 

zero-hours contracts for the flexibility they offer, allowing them to manage personal 

commitments alongside their work. Although the proposal only requires employers to offer 

guaranteed hours, with no obligation for workers to accept them, it is unclear how often such 

offers will need to be made. Repeatedly presenting these options could inadvertently create a 

sense of pressure for relief staff and risk discouraging them from continuing in these roles. 

Additionally, providers have highlighted the potential administrative burdens associated with 

implementing this. For organisations already operating with limited capacity, this could create 

additional challenges. In discussions with members, some providers suggested that minimal 

fixed contracts (e.g., five hours per week) might provide a practical compromise between 

flexibility and predictability.  

 

For the Bill – Discuss with providers how best to set out reasonable provisions on the 

administrative expectations for employers under this provision, including how often offers of 

guaranteed hours must be made and how these should be documented.  

 

For the Scottish Government – Look at good practice across the sector to see what works best 

in terms of zero hours contracts and minimal fixed-hour contracts that balance the needs of 

both workers and employers.  

 

Safeguarding and Performance Management 
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Introducing day-one dismissal protections will limit providers’ ability to address performance 

or safeguarding concerns swiftly. This raises risks for both staff and service users, particularly 

in high-risk care environments.  

 

For the Bill: Provide clarity on, for a regulated workforce, when day-one starts if someone is 

waiting for their PVG or disclosure checks.  

 

For the Scottish Government: Gather intelligence and data on the impact on recruitment 

processes and diversity within the workplace.  

 

Reasonable Shift Notices and Compensation for Cancelled Shifts 

Social care and support services often respond to immediate and unpredictable client needs, 

such as hospital discharges or acute health crises. We acknowledge the intent behind 

providing reasonable shift notices and compensating staff for cancellations; however, these 

measures must account for the reactive nature of social care. The financial strain —especially 

in funding models where organisations are paid only for hours delivered —could render some 

service models unviable. There is an additional critical need to cover unplanned sickness 

absence to ensure that individuals are not left without necessary support, which adds another 

layer of complexity and strain for providers. 

 

Proposal for Scottish Government: Task the ERB working group with scoping new contractual 

provisions for public services which will address statutory compensation payments as a 

standard contractual cost. Advise ministers on costs and oversee distribution of hypothecated 

funds. Also consider how system responses can be reformed to reduce last minute referrals 

(for example) thereby reducing the cost to the public purse of responses to unjustified, 

unplanned activity. 

 

Enhanced Family-Friendly Policies 

Enhanced protections for pregnant workers, day-one entitlements to paternity leave, and 

extended family leave align with best practices already adopted by many providers. However, 

smaller organisations without established HR functions, or very small teams and limited 

capacity may struggle to implement these policies effectively in the current climate. Increased 

administrative oversight and workforce planning challenges could significantly strain existing 

resources. 

 

Proposal for the Bill: Consider an amendment to phase introduction for small businesses 

(including charities) to ensure effective implementation. 

 

Proposal for the Scottish Government: Task the ERB working group to address how additional 

HR costs for statutory implementation can be reflected in contract prices for commissioned 

public services, advising ministers on additional costs.  

 

Flexible Working from Day One 
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The right to request flexible working from day one, introduced through the Employment 

Relations (Flexible Working) Act 2023, already provides employees with the ability to seek 

flexible arrangements at the start of their employment. Many social care providers informally 

accommodate flexible working; however, the formalisation of this right has introduced greater 

legal obligations for employers, particularly regarding the justification of rejected requests. 

Under the new framework, employers must provide a ‘reasonable’ justification for declining a 

flexible working request, meaning employees can now challenge not only the fairness of the 

process but also the validity of the employer’s reasoning. This raises concerns for social care 

providers, where balancing individual requests with service delivery needs is inherently 

complex. Ensuring that decisions are well-documented and legally defensible adds to the 

administrative burden, particularly for smaller providers with limited HR capacity. 

 

Proposal for the Bill: Consider extending the timeframe for responding to flexible working 

requests in environments where longer-term planning is required to accommodate staffing 

needs. 

 

Proposal for the Scottish Government: Task the ERB working group with exploring how social 

care providers can be supported to balance flexible working rights with service delivery 

demands, particularly in cases where declining requests may be challenged. This could include 

tailored resources and sector-specific guidance. Provide funding to help organisations develop 

and implement robust systems for managing flexible working requests efficiently, particularly 

for smaller providers facing administrative constraints. 

 

Protections Against Fire-and-Rehire Practices 

While the practice of fire-and-rehire is rare in the sector, it remains a last-resort mechanism to 

address funding-driven contractual changes. Whilst not an option any provider would relish 

proposing, banning the practice entirely will have a significant impact on options available to 

providers when faced with public service funding cuts or restructured commissioning 

contracts. It may well prompt even greater, unintended negative options for the workforce 

where services may have to close or retract significantly. 

 

Proposal for the Bill: Consider amendments that would ensure public sector commissioners of 

third-party social care services are under a duty to take into account the impact of enacting 

employment rights provisions within those contracted organisations when setting, amending 

or removing public service contracts.   

 

Proposal for the Scottish Government: Task the ERB working group to set out expectations for 

commissioners, as well as providers, on the practice of amending or withdrawing contracts in 

relation to the Employment Rights Act.   

 

Statutory Sick Pay from Day One 

Extending Statutory Sick Pay (SSP) to cover absences from the first day of illness, while a 

significant step forward in supporting employees, will substantially increase operational costs. 

As SSP is employer-funded, contracted social care providers, particularly those reliant on fee-
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based funding models, will face financial pressures with no external income streams to absorb 

these costs. This necessitates either increased local authority funding or reductions in service 

delivery. Evidence from organisations already offering enhanced sick pay from day one 

suggests a correlation with increased absenteeism. For providers, this change means that 

short-term absences, which are currently unpaid for many new employees, will now be 

covered. Without robust and resource-intensive absence management policies, providers may 

face significant staffing shortfalls, jeopardising the continuity of care. Balancing fair treatment 

of employees with service delivery demands will require careful planning, enhanced 

management capacity, and additional funding to ensure sustainability. 

 

Proposal for the Bill: Consider a phasing of the provisions for contracted social care providers 

to ensure funding settlements can be adjusted to fully reflect the additional monies required 

for full cost recovery of statutory obligations for providers. 

 

Proposals for Scottish Government: Task the ERB working group to assess the financial impact 

of statutory sick pay changes on the sector, advise ministers on the level of additional funding 

required, and ensure that distribution models for hypothecated funds support full cost 

recovery for social care providers. 

 

Impact on new entrants to the workforce 

The introduction of day-one rights to sick pay and unfair dismissal protections will likely make 

providers more risk-averse in hiring. Recruitment processes may become longer and more 

resource-intensive, with greater emphasis on pre-employment checks and probationary 

reviews. While these measures aim to protect workers, they may inadvertently disincentivise 

the hiring of less experienced or marginal candidates, limiting career pathways into social 

care. 

 

For the Bill: See proposals above, including on monitoring. 

 

For the Scottish Government: See proposals above. 

 

Reporting and Data Collection 

Expanding reporting requirements to include ethnicity and disability pay gaps poses both 

practical and financial challenges. Many organisations lack the systems to capture this data 

effectively, and seeking retrospective information from staff may create additional tensions. 

We propose a phased roll-out, starting with the largest employers, similar to the approach 

taken with Gender Pay Gap (GPG) reporting, to allow smaller providers time to develop the 

necessary infrastructure. This approach would help mitigate administrative overload and 

ensure a smoother transition to full compliance. 

 

Proposal for the Bill: Consider amendments to commence provisions for new, not existing, 

employees only. Consider amendments to phase the roll-out for smaller organisations. 
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Proposals for Scottish Government: Task the ERB working group with considering the support, 

infrastructure and ongoing additional administrative costs required by commissioned social 

care providers to enact new statutory duties, advise ministers on costs and oversee 

distribution of hypothecated funds. 

 

Aligning Terms and Conditions 

The Bill’s provisions on aligning terms and conditions for all staff when there is a TUPE 

transfer out from public sector employer will require employers to absorb costs, making this 

model financially unviable for providers who cannot match public sector rates of pay, terms 

and conditions. Providers will also be forced to absorb benefit disparities between transferred 

and existing staff, which could destabilise budgets already under strain. This proposals risks 

skewing the current market diversity of provision in social care – which we assume is an 

unintended, rather than intended, consequence of the proposed Bill: Not-for-profit providers 

will be largely financially excluded from taking over in-house provision; in-housing of provision 

will remain affordable to local government. If the Scottish Government or Local Authorities 

funded third-party providers to pay their staff in line with local authority employees carrying 

out equivalent roles, this issue could be mitigated, alleviating financial pressures on providers. 

 

Proposals for the Bill: Secretary of State to reconsider this section of the Bill given that it will 

undermine social care delivery. Consider provisions which may allow for active market shaping 

in priorities sectors, such as social care, particularly where base pay is set by national 

governments but not aligned. 

 

Proposals for the Scottish Government: If this provision is passed, task the ERB working group 

to assess mitigating options to ensure the Scottish market retains diversity required to support 

choice and control, advising ministers on cost mitigations and ensuring implementation of 

mitigation measures. Leverage the work of a sectoral bargaining Joint Council to set a 

timetable for parity which will mitigate risk regarding outsourcing of services.  

 

Statutory Sectoral Bargaining 

Although Scotland has not yet adopted sectoral bargaining for social care, discussions around 

its introduction are ongoing and in advanced stages. The proposed statutory ‘Fair Pay 

Agreement’ measures in England and Wales could influence developments in Scotland. Earlier 

discussions with members showed a consensus to continue with the Scottish voluntary model 

and consider which aspects of the Bill could strengthen this approach. 

 

For the Bill: Consider amendments which may support the strengthen the voluntary 

arrangements we anticipate will be in place in Scotland for a wider range of staff for trade 

union access.  

 

For the Scottish Government: Commission, and share with the FW Sectoral Bargaining Group, 

a risk matrix relating to sectoral bargaining provisions, including the potential of available 

funding to Scotland of a narrower workforce scope for set pay rates south of the border. 
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Right to access workplaces 

Whilst all staff in social care should have access to appropriate means to ensure effective 

voice, including trade union membership, we are particularly concerned with the adversarial 

nature of the trade union access clause as written, with a strong focus on swift recourse to 

arbitration and enforcement by the CAC. Our sector historically and currently works on a 

voluntary and collaborative basis with our union colleagues, as exemplified in the sectoral 

bargaining negotiations, and we fear this could change the nature of those relationships 

negatively. 

 

For the Bill: Consider rewording the bill in a way which will increase support for joint working 

between employers and trade unions at organisational level to reduce reliance on formal 

arbitration.   

 

For the Scottish Government: Consider implications of final Act wording re sectoral bargaining 

arrangements and effective voice workstream. Consider creating a voluntary code on access, 

with negotiating partners, appropriate to both the Act and the Scottish context. Consider 

whether Scottish work on effective voice could support further amendment.  

 

Conclusion 
 

The Employment Rights Bill introduces significant reforms aimed at improving conditions for 

workers. While CCPS support these goals, we emphasise the importance of addressing sector-

specific challenges to ensure successful implementation. Not-for-profit care providers are 

already struggling to navigate a perfect storm of funding shortfalls, workforce challenges, and 

regulatory pressures. We are actively exploring ideas and potential amendments and assert 

our role in shaping a framework that works for the not-for-profit social care sector.  

CCPS ask that the Scottish Government to actively engage in discussing amendments with UK 

counterparts and in discussing mitigations to the identified pressures in Scotland with CCPS 

and partner organisations to ensure the safeguarding of the future of social care so that 

providers can continue to deliver vital services to vulnerable individuals. With our members, 

we remain open to ongoing discussions to ensure social care staff and the people they 

support reap the benefits of a well-resourced system that can fully realise Fair Work.  
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