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Introduction 

In our response to the call for views on the National Care Service Bill in September 

2022, CCPS recognised that the proposed establishment of a national care service was 

the most significant piece of public sector reform since devolution.  

However, having warmly welcomed the publication of the Independent Review of Adult 

Social Care in Scotland (IRASC) in February 2021 and its call for a renewed purpose for 

social care with human rights at its heart, one of our central concerns about the Bill was 

that it relied too heavily on structural reform.  

In considering our response to the Bill we developed our own model for social care and 

support reform in Scotland. Our overarching vision in that model is that: 

Individuals and families are enabled to realise their aspirations and thrive through a 

rights and relationship-based integrated public care and support system that is 

designed collaboratively, delivered locally and accessible equitably to everyone who 

needs it.  

As consideration of the Bill at Stage 2 gets underway, our focus remains on what is 

necessary to deliver that vision and to realise the recommendations of the IRASC which 

the Scottish Government says it continues to support.  

For us, the overriding principle which should inform discussions is that the National 

Care Service should enable choice and control and the right to independent living and 

family life. We believe therefore that a key operating principle of the system of social 

care and support is subsidiarity not merely to a local level but to the level of individuals 

and families.  

In practice this requires the delivery of ethical social care and support – a system of 

rights-based care and support which is predicated on accountability, transparency, 

sustainability, consistency and equity. 

Background  

Throughout our consideration of the Bill, we have maintained that in considering the 

design of a National Care Service, form must follow function. Our model of social care 

and support reform recognises that it is the relationships and behaviours which 

underpin delivery and that the primary change driver is therefore culture rather than 

structure. 

Our thinking in developing the model was informed by the three core changes that the 

IRASC argued were essential to the delivery of better outcomes: 



CCPS briefing – Stage 2, National Care Service (Scotland) Bill 
 

2 
 

Shifting the paradigm – challenging the prevailing narrative about social care support 

towards one underpinned by a human rights-based approach which is recognised as 

an investment in society not a funding burden. 

Strengthening the foundations – building on the strengths in the Scottish system 

including self-directed supports, nurturing the workforce and enabling unpaid carers. 

Redesigning the system – co-producing a new delivery system to drive improvement, 

set standards and provide accountability including a transformation of planning, 

commissioning and procurement. 

Following our response to the call for views on the Bill, we spent time assessing 

whether it could support the delivery of social care and support reform articulated in 

our model. Having concluded that it was neither clear or extensive enough to do so, we 

asked whether the Bill could get there if amended and if so, how.  

We sought to answer those questions in a discussion paper outlining our initial thoughts 

on priority amendments for the Bill in September 2022. That paper focused on three 

key themes: co-design, accountability and rights. 

Throughout Stage 1, both in preparing to provide evidence to the Health, Social Care 

and Sport Committee and in considering the marked-up version of the Bill published in 

June 2024, we have continued to develop our thinking on how the Bill needs to be 

amended. 

Four key areas of focus 

As with our earlier discussion paper, we do not comment on every aspect of the Bill 

here but rather on the potential for improvement to it, both in its original form and in the 

marked-up version (accepting that there are important differences between the two, 

e.g., in relation to the establishment of a National Care Service Board). 

In doing so, we focus on four key themes, each of which we will explore in further detail 

in subsequent sections. Our rationale in focusing on these four themes is that we 

believe getting things right in each of these areas is fundamental to the efficacy of the 

Bill.  

Ensuring the underpinning principles of the Bill are rights-based - rights based 

underpinning Bill principles are central to ensuring that the National Care Service can 

provide choice and control to individuals and families.  

Providing the foundations for a sustainable, publicly funded National Care Service – 

while the Bill cannot of itself guarantee future funding, it must put in place duties and 

accountabilities which provide the basis for sustainability. 

Ensuring an effective and inclusive National Care Service board – given that the 

creation of a national care service board is the most significant structural reform in the 

Bill, its purpose, powers and relationship both to other parts of the national care service 

and to other bodies are crucial. 
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Embedding ethical commissioning and procurement in delivery – as the IRASC 

asserted, a transformation of the way social care and support is planned, commissioned 

and procured is fundamental to a relationship-based system. 

These themes cannot be regarded as mutually exclusive. There is a high degree of co-

dependency between them. For example, if the principles are rights based, they cannot 

be realised in practice without embedding ethical commissioning and procurement in 

delivery. 

It is worth mentioning here that we have thought carefully about whether the Bill needs 

to contain a definition of ethical commissioning and procurement. We are aware that 

others will argue that it does. However, after careful consideration our approach here 

is to focus on ensuring the Bill provides a framework for embedding ethical 

commissioning and procurement in practice, from the frontline to ministers, rooted in a 

strengthened set of rights-based principles and new duties to set and report on national 

indicators to measure progress.   We touch further on this below and in our 

accompanying document A thematic assessment of the alignment of principles to 

underpin a National Care Service.  

Rights underpinning principles 

The IRASC placed a human rights-based approach at the heart of its recommendations 

as encapsulated in Recommendation 2: 

Delivering a rights-based system in practice must become consistent, 
intentional and evident in the everyday experience of everyone using social 
care support, unpaid carers and families, and people working in the social care 
support and social work sector. 

We think this is an appropriate starting point for developing a robust set of principles.  

We note that the marked-up Bill contains amendments to the principles in the Bill as 

laid. We do not intend to offer detailed commentary on those amendments here other 

than to observe that they go some way to providing a clearer focus on human rights.   

However, in arriving at a set of principles which are fit for purpose, we think more needs 

to be done. There are several factors which need to be taken into consideration in this 

regard. 

• Ensuring that the principles are underpinned by a human rights-based approach 

goes further than a discrete principle or principles which refer to human rights 

and dignity. Rather a comprehensive framework is required in which a rights-

based approach informs the articulation of all the principles. While the scope of 

the Social Care (Self-Directed Support) (Scotland) Act 2013 is different from the 

National Care Service Bill, we think the principles in that legislation provide a 

helpful exemplar in this regard. 

• Legislative alignment is critical. To aid consideration of this, in parallel with this 

briefing, we are publishing a thematic assessment of the alignment of principles 

https://www.ccpscotland.org/wp-content/uploads/2024/11/National-Care-Service-Principles-Discussion-Paper.pdf
https://www.ccpscotland.org/wp-content/uploads/2024/11/National-Care-Service-Principles-Discussion-Paper.pdf


CCPS briefing – Stage 2, National Care Service (Scotland) Bill 
 

4 
 

to underpin a National Care Service. This assessment, which covers ten themes, 

considers the extent to which the principles in the Bill as laid and marked up are 

aligned to the proposed ethical commissioning and procurement principles, the 

Social Care (Self-Directed Support) (Scotland) Act 2013 and the Public Bodies 

(Joint Working) (Scotland) Act 2014.  

• Similarly, there needs to be alignment between the principles in the Bill and the 

National Health and Social Care Standards (currently under review) which are 

currently used to drive inspection and to articulate expectations in relation to 

improvement.  

• It is important to remember that the principles are not intended to describe 

implementation and should not seek to do so. Rather their purpose is to underpin 

implementation. In this regard, rights underpinning principles need to promote a 

proactive focus on needs and outcomes and avoid an overly reactive focus on 

delivery mechanisms.  

• Finally, it is important that principles are focused on the right parties to a National 

Care Service and, in particularly, we seek amendment to the re-writing of the Fair 

Work principle in the marked-up Bill. 

The relevant section of the Bill requiring amendment both as laid and marked-up is 

section 1 of Chapter 1.  

Foundations for a sustainable publicly funded National Care Service 

While it was not the starting point for the IRASC, finance formed an important part of 

the review and is covered in detail in its recommendations. The review recognised that 

lack of funding is a critical issue for social care and that current arrangements are 

neither sustainable nor lend themselves to the necessary transformation of services.  

While the quantum of funding and options for raising additional revenue are outwith the 

scope of the Bill, we do think that it needs to include a raft of duties which provide for 

transparency in the totality of National Care Service funding and the effective 

management of risk. These might include: 

• A duty on Ministers to publish annually, by the start of the financial year, the 

totality of budget available for delivery of a National Care Service across 

Scotland, setting out how they have applied the NCS principles, and any 

regulations related to ethical commissioning and procurement to allocation of 

resource  

• A duty on the National Care Service Board to have regard to the Ministerial 

statement of available budget in the publication of, or amendments to, the 

corporate plan 

• A duty on the National Care Service Board to publish an annual statement on 

risk in relation to available funds and delivery of the NCS corporate plan 
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• A duty on health boards and local authorities to inform ministers and the National 

Care Service Board before the start of the financial year of the allocation of funds 

to National Care Service local boards   

To facilitate this would advocate a new section in Chapter 1 of the Bill covering National 

Care Service Funding and Resource Allocation. It would also require amendments to 

the provisions currently set out in paragraphs 12 I and 12 J of section 1B of the marked-

up Bill which relate to the National Care Service Board’s Corporate Plan.  

In respect of a duty on health boards and local authorities, it would require an 

amendment to Schedule 2A of the marked-up Bill which deals with modifications to the 

Public Bodies (Joint Working) (Scotland) Act 2014. 

It is worth noting that the provisions for a National Care Service strategy in sections 1 C 

to 1 E of the marked-up Bill do not make any reference to funding and resource 

allocation as matters for consideration.  

They also assume a 5-year review cycle for the strategy so while it could set out 

challenges over the medium term in relation to the allocation of resources and 

assessment of risk it would not enable transparency on an annual basis.  

Neither do the provisions in the marked-up Bill assume that the National Care Service 

Board’s Corporate Plan is produced annually, rather that the board ‘may make a new 

corporate plan at any time.’ 

With this in mind, any new section on funding and resource allocation would require 

concomitant visibility in the provisions relating to both the Ministerial Strategy and the 

National Care Service Board’s Corporate Plan.  

We also think that the Bill needs to ensure that planning for the sustainability of a 

publicly funded National Care Service is informed by evidence. We would therefore 

advocate giving powers to the National Care Service Board in this regard. These might 

include: 

• Powers to gather data on current and projected need and associated costs, and 

powers to produce a report for Ministers 

• Powers to seek (and/or place a duty on other agencies to provide) data to 

support the assessment of needs and costs relating to a National Care Service.  

This would require further amendments to the provisions currently set out in paragraphs 

12 I and 12 J of section 1B of the marked-up Bill which relate to the National Care Service 

Board’s Corporate Plan.  

It is worth noting with regard to the duties and powers we have advocated in relation 

to the National Care Board’s Corporate Plan, that the provisions in section 12 J (3) and 
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(4) specify that Scottish Ministers must approve the plan in draft and after it is made lay 

a copy before Parliament. 

Ensuring an effective and inclusive National Care Service Board 

While it stopped short of making an explicit recommendation regarding the 

establishment of a National Care Service Board, in respect of the governance of a 

National Care Service, the IRASC did advocate for a board with a chair appointed by, 

and accountable to, Ministers. It specified that its other members should include 

representation of the workforce, people experiencing social care support, unpaid 

carers and providers.  

Section 12 E of Chapter 1B of the marked-up version of the Bill refers to the Board’s 

general purpose in broad terms. Sections 12 I to 12 M provide further detail about the 

responsibilities of the Board, e.g., in relation to monitoring and improvement.  

We are concerned that the provisions envisaged are overly transactional and 

insufficiently proactive. Our ideal would be to provide for direct funding of local boards 

by the National Care Service Board as originally envisaged. However, we recognise 

there is now little prospect of a consensus in support of such a change.  

Short of that we think there is nevertheless scope for a much stronger leadership role 

for the Board, providing it with the powers to drive change, and greater clarity on its 

relationship with other bodies both within and outwith the National Care Service. This 

might include: 

• Directing investment by local boards and driving innovation and improvement in 

the provision of care and support to individuals and families 

• Driving a strategy for the future of the social care workforce including growing 

talent, support and training 

• Overseeing workforce planning across the National Care Service and driving the 

delivery of Fair Work at national and local level 

• Working with a range of external organisations including Audit Scotland, the 

Care Inspectorate and SSSC to provide a clear overview of the delivery 

challenges facing the National Care Service and the efficacy of social care 

provision 

• Conducting research and information gathering to advise Ministers on the needs 

and challenges of the National Care Service 

• Setting national indicators for ethical commissioning and procurement in the 

delivery of National Care Service services 

• Setting standard terms for reporting against, at a minimum, those indicators in 

the delivery of National Care Services from all local boards (noting that these 

indicators should apply to all services which are publicly funded whether in-
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house or outsourced and that concomitant duties would need to be placed on 

local boards to report against the indicators) 

This would require amendments to Section 12 E of Chapter 1B of the marked-up version 

of the Bill and in respect of local boards, amendments to Schedule 2A of the marked 

up Bill relating to modifications to the Public Bodies (Joint Working) (Scotland) Act 2014. 

So far as the composition of the Board is concerned, we are firmly of the view that it 

should not be weighted towards a triumvirate of public sector organisations. We would 

advocate for an inclusive board of the breadth described in the IRASC report. However, 

we would be content for this to be dealt with in secondary legislation with the proviso 

that the responsibilities of the Board are strengthened significantly in the ways that we 

have described and that a clear, public statement of intent is made by Ministers in this 

regard. 

Embedding ethical commissioning and procurement in delivery 

The IRASC called for a transformation of the planning, commissioning and procurement 

of social care based on relationships and partnership rather than competition and 

marketplaces. It recommended: 

A shift from competitive to collaborative commissioning must take place and 

alternatives to competitive tendering developed and implemented at pace 

across Scotland. Commissioning and procurement decisions must focus on the 

person’s needs, not solely be driven by budget limitations. 

While the marked-up version of the Bill does offer the prospect of some incremental, 

qualified change to commissioning and procurement practice, specifically in Section 41, 

it falls far short of the transformative change called for by the IRASC.  

At the time of preparing this briefing, we understand from discussions with Scottish 

Government officials that a far wider set of amendments than those included the 

marked-up Bill are in preparation. Based on the conversations we have had we 

understand that these may address some of our concerns, but clearly, we have not yet 

seen the detail of these. It is important to note therefore that this section has therefore 

been written in response to the marked-up Bill.  

In the previous section we referred to the desirability of making the National Care 

Service Board responsible for setting and driving compliance with national indicators 

for ethical commissioning and procurement. 

Embedding ethical commissioning and procurement in the National Care Service is not 

merely about the responsibilities and practices of contracting authorities at a local level. 

The delivery of ethical commissioning and procurement needs to be driven and 

monitored from the top down, with the National Care Service Board leading by example 

and National Care Service local boards and contracting authorities held to account. We 
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would therefore advocate additional duties for the National Care Service Board and for 

Ministers. These might include: 

• Placing a duty on Ministers to have regard to ethical commissioning and 
procurement in the National Care Service Strategy  

 

• Placing a duty on the National Care Service Board to have regard to ethical 
commissioning and procurement in its corporate plan and in the commissioning 
and procurement of national services  
 

Of course, given we are proposing not defining ethical commissioning separately within 
the legislation, this would be achieved by emphasising regard to the NCS Principles in 
carrying out these functions, where the NCS Principles have been considerably 
strengthened from those offered in the marked-up Bill. 
 
With regard to local services, we think there is a need for the Bill to clarify the role of 
National Care Service local boards, local authorities and health boards in the 
procurement and delivery of National Care Service services. Our ideal would be to 
designate local boards as the primary contracting authorities with the option to 
delegate to local authorities and health boards (alongside the direct funding of local 
boards).  This could support the removal of the current gap between commissioning 
intent and procurement practice seen currently. 
 
As with our preference for direct funding of local boards, we recognise there is little 

prospect of consensus in support of such a change. However, short of it we would like 

the Bill to ensure that in all decision making about the distribution of public funds to 

deliver National Care Service services, the principles of ethical commission and 

procurement are applied equally and transparently to all providers, whether local 

authority, health board or external provider.  

 The proposal in the Bill as marked up make a distinction between responsibility for 

strategic plans (local boards) and procurement strategies (contracting authorities, i.e., 

local authorities and health boards). To clarify and strengthen these provisions we 

would advocate for: 

• Placing a duty on National Care Service local boards to have regard for ethical 

commissioning in their strategic plans (through enacting the enhanced NCS 

Principles) 

• Giving local boards the lead responsibility for producing local procurement 

strategies (embedding the equitable treatment of all providers referred to 

above) by triggering the existing clause 12 1 (c) of the Public Bodies (Joint 

Working) (Scotland) Act 2014.. 

This would still, we believe, allow reformed IJBs to commission local government or 

NHS boards to administer contracts on their behalf but would ensure clear alignment 

between commissioning intent and procurement on a level playing field for all providers 

in the system.  

https://www.ccpscotland.org/wp-content/uploads/2024/10/Report-2-final-8-Oct-2024.pdf
https://www.ccpscotland.org/wp-content/uploads/2024/10/Report-2-final-8-Oct-2024.pdf
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To ensure the seamless and sustainable distribution of public funds to providers, there 

is a need for the Bill to provide contracting authorities with the flexibility to use the most 

appropriate method to award contracts. Section 41 of the marked-up Bill solely provides 

for an extension of the current Light Touch Regime, effectively seeking to introduce a 

new ability to reserve certain contracts so that they may be awarded directly.  

As the Bill Memorandum notes at paragraph 282, further work is required to ensure 

that the definition of a qualifying organisation is inclusive of third sector organisations. 

Moreover, in their current form the provisions are restrictive and unworkable for third 

sector organisations as currently drafted.  

To ensure that the provisions for reservable contracts are equitable we would advocate 
for the removal of two key restrictions in Section 41 of the marked-up Bill: 
 

• the maximum contract duration of 5 years or less specified in paragraph 76A (4) 
(b) 

• the requirement that a contact has not been awarded in the past 3 years 
specified in paragraph 76A (5) (d) 

 
We would also advocate for: 
 

• Removing (or at least raising) the Direct Awards threshold. (Raising it is already 
in the gift of Scottish Ministers, Procurement Reform (Scotland) Act 2014) 

• Reviewing the CPV code list to maximise the scope of National Care Service 
services for which contracts may be reserved (paragraph 76A (4) (d) 

 
Finally, recognising the perceived risk on the part of contracting authorities in relation 
to the use of reserved contacts, we would advocate for the inclusion of an explicit list 
of minimum options for the distribution of public funds on the face of the Bill.  
 

Options for change in the absence of the National Care Service Bill 
 
This briefing has focused primarily on the potential for amending the Bill as laid and 
marked-up to ensure that it can deliver on the IRASC recommendations and realising 
the vision in our model of social care and support reform referred to earlier.  
 
As the prospects for securing a Bill which is fit for purpose have become increasingly 
muddled and uncertain, we have also given some consideration to the extent to which 
there are alternative options for change which might be achievable. 
 
We would make three key points in this regard which are not mutually exclusive: 
 
First, most, if not all, of the system requirements and operating principles contained in 
our model of social care and support reform would be achievable without a National 
Care Service Bill, albeit we have spent three years already on the current approach to 
reform. 
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Second, there may be other legislative options for reforming commissioning and 
procurement. One alternative approach which we have considered during our 
deliberations on the Bill would be to take social care "out of" the procurement regime 
and give it its own regime. A possible model for this approach is that contained in the 
Health Care Services (Provider Selection Regime) Regulations 2023 in England. 
 
The Memorandum accompanying the Regulations noted that the previous 
arrangements were perceived to necessitate competitive tendering even in 
circumstances where there is no overall value in doing so and could disrupt or prevent 
the development of stable collaborations between providers and create barriers to 
integrating care. 
 
The revised approach is intended to give contracting authorities greater flexibility to 
procure services with the aim of realising benefits for patients and service efficiency 
through better integration of services.  
 
Third, it would still be possible (and necessary) to make significant changes to funding 
and investment of social care in the absence of a National Care Service Bill.  
Chapter 11 of the IRASC report contains detailed commentary and recommendations 
on Finance which are not dependent on the Bill including options for additional 
investment and raising revenue.  
 

Conclusions 
 
We continue to believe that reform to the system of social care in Scotland and the way 
it is funded is urgent. Throughout our commentary on social care reform since the 
publication of the IRASC report in 2021, we have consistently argued that the status 
quo is not an option. The current system is failing individuals and families and the social 
care workforce. 
 
We remain of the view that the creation of a National Care Service can be part of the 
solution. But if it is to be able to do so, any the Bill to bring it about must deliver on the 
spirit of the IRASC and its extensive recommendations. And it must have co-design and 
co-production at its heart, both in the design of the service and in its future 
development. 
 
In this briefing we have focused on what we believe to be the priorities for amending 
the Bill as laid and subsequently marked-up. The suggestions we have made are co-
dependent not mutually exclusive. There is much that we have not covered but in our 
view what we have advocated here constitutes the minimum necessary to ensure a Bill 
that is fit for purpose.  
 
 
 
 
 

https://www.legislation.gov.uk/uksi/2023/1348/contents/made
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