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Over the autumn, The Coalition of Care and Support Providers in Scotland (CCPS) has been
working to assess whether the National Care Service (Scotland) Bill could support delivery
of the model of change for social care and support we have designed (see appendix A).
Working with our members, staff and with legal input we have concluded that, in its current
form, the Bill is neither clear nor extensive enough in its provisions to meet the aims of the
model of change.

But given that we do think significant sector reform is needed, we have also been asking
ourselves a key question: Could the Bill get us there if amended?

Having worked through the Bill we have focused on three themes for amendments which, if
taken as a whole, might have the potential to support a National Care Service that is closer
to both the Feeley recommendations and to the CCPS vision for social care, as expressed
through our model for social care and support (see appendix 1).

We have summed these up as:

1. If the intent is co-design, then live it.

2. If Ministerial accountability is a fundamental principle, then
make it clearer and more transparent.

3. If the NCS is to be rooted in rights, then put them centre stage in
the legislation.

This paper explains our thinking under each theme and sets out some areas in the Bill
where we are considering the value of specific amendments. It is not intended to provide
an exhaustive list of line-by-line drafted amendments; we are not yet at that stage. Nor
does is it constitute a CCPS position. However, we do want to test our thinking and this
discussion paper aims to provide enough detail to spark discussion.

As we have worked through the Bill, we have also started to consider where other
legislation - Scotland’s social security legislation for example - might provide helpful
models for these amendments. Others may have wider insights into other legislative
models.

It is also worth saying what we do not cover in this discussion paper.
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We are not addressing here the questions around inclusion of children and families or
criminal justice services as these, rightly, deserve a far greater level of engagement before
legislative options are added to the Bill.

We have not focused on provisions around carer breaks or Anne’s law. This is not because
we do not think these are important, but because we feel there are others who are in a
better position to comment.

We do not comment on the rights or wrongs of the transfer of local government and/or NHS
functions on the basis that the entire Bill is predicated on this fundamental reform.

We are not claiming that amendments under these three themes would provide us fully with
the Bill we hoped to see. Our aim is to explore the potential for improvement to the only Bill
for reform we have.

This paper is shaped under our three amendment themes. Under each we explore a series
of areas of potential reform. We give examples of sections in the Bill that we are examining
now, but we emphasise that these are only examples to give context within the legislative
framework.
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Potential amendments: our workings to date

Theme 1: If the intent is co-design, then live it

The Scottish Government is setting great store by the principles of co-design and co-
production in the National Care Service. If that commitment is about providing genuine
voice and decision-making space for all of those who have a stake in making our care and
support services better, then this is a positive move that CCPS clearly supports. However,
our reflection on the Bill is that its provisions are far from truly embedding duties in relation
co-design and co-production into the core processes and structures of the new NCS.

So, under this theme we are focusing on three areas for amendment:

1. Increase and clarify the duties at all points in the NCS processes and
structures to deliver genuine co-design

This section links closely to our thoughts on amendments to core Ministerial duties in
the section on accountability below.

Example areas for amendment:

6 (5) duties on ministers to consult on their strategic plan
8 (3) duties on local care boards to consult on their strategic plan
12 (1) duties on ministers around consulting on the Charter

In none of these three examples of provisions for setting national and local direction
does the Bill place any duty on decision makers to engage with local communities in
co-producing priorities before drafting a plan, nor to evidence those with a clear
stake in the service that have had their views taken into account. Instead, the Bill
relies on wording that remains aligned to traditional provisions around consultation
that will not support a step change in the distribution of power, choice and control.
We think the Bill should be far bolder in embedding welcome principles of co-design
and co-production into the NCS.

It is worth noting that provisions for the potential transfer of children and criminal
justice service to the NCS (30) — though still based in the language of “consultation”
— do include duties on ministers to report on their consultation to Parliament.

Schedule 1, part 5 provisions around care board composition

Whilst we appreciate the intent of setting out the detail of composition in secondary
legislation to enable future amendment, the primary legislation sets out no core
principles for the distribution of membership among local representatives of different
interests in relation to social care and support. Without this, the Bill does not place
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any guarantees around the co-design and co-production of the NCS locally and
does not clarify how diversity of voice will play a part in local decision making. We
think the Bill should set out the principles of membership.

2. Put in place arrangements for a national care board, with a diverse
membership, which can have a meaningful voice in the strategic direction and

delivery of the NCS

Example areas for amendment

Either a completely new provision, or
4 Establishment and abolition of care boards

Putting into effect genuine co-design and co-production for the National Care Service
should be modelled from the top — and this was a key tenet of the Feeley Review
which CCPS has consistently supported but has been lost from the Bill. The policy
memorandum makes clear the Scottish Government’s intent is to run the NCS
through a department of civil servants. We wish to see a National Care Board
established which gives genuine diversity of voice from those who have a stake in
the NCS in national design, implementation and oversight. This does not need to
challenge the ultimate accountability for the service which ministers have stated they
wish to hold — indeed we think it could be a genuine support to ministers in
overseeing a highly complex system with significant risks.

We are exploring various models that could be added to the Bill as laid out, to create
such a national forum for co-design and collaborative leadership including
substantial amendments to create a new NDPB or less consequential amendments
to support an Executive Agency.

In addition, there is an option for an amendment of existing powers to create special
care boards (4 (3)) that could be extended to a duty to create a national care board,
with additional provisions that ensure Ministers cannot simply abolish it.

3. Strengthen the definition of ethical and collaborative commissioning

Example areas for amendment

10 Meaning of ethical commissioning

6 (3) (e) Minsters’ ethical commissioning strategy

7 (2) (f) care boards ethical commissioning strategy
41 procurement reservations

Ethical commissioning — and indeed the ethical procurement practices which should
accompany it — should be at the heart of putting principles of co-design and co-
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production into practice. The Bill says very little on this front, essentially only setting
out that there will be national and local ethical commissioning strategies in strategic
plans that reflect the principles in how services will be delivered. We address
amendments to the principles in a section below. However, we are exploring far
stronger duties to enact ethical commissioning as part of our proposed approach to
embedding stronger values of co-design.

In relation to ethical procurement (noting that ethical commissioning is a wasted
endeavour without aligned procurement practice), the Bill solely focuses on the
reservation of contracts and even here only largely translates provision within
existing EU regulations into Scottish law without any requirement to use that
particular provision. Also, the provision that they note in section 41is one that would
still require a competitive form of regulated procurement process as between
particular organisations within a “reserved” category. There is no mention here of
Self-Directed Support (SDS).

We think the Scottish Government has missed an opportunity to truly reflect a radical
shift in social care commissioning and procurement that could be a far greater drive
to effective reform and could also more clearly embed the principles of SDS in to the
new NCS and provide additional leverage to existing implementation gaps. We are
exploring specific options for strengthening these provisions.
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Theme 2: If ministerial accountability is a fundamental principle, then make
it clearer and more transparent

We understand that Ministers have heard clearly that consultation respondents want them
to be ultimately accountable for social care. However, we think that, as yet, the Bill:

e does not place clear enough accountability with Ministers
e does not set in place sufficient duties to ensure the effective discharge of duties

e does not clearly set out what the national NCS functions are (and therefore exactly
what Ministers are accountable for)

e does not provide sufficient scrutiny to hold Minsters {(or others with delegated
responsibility) to account
o Does not make clear whether third party providers are part of the NCS

We are exploring a range of potentially significant amendments within this theme, which
broadly include the following:

1. Reframe the core responsibilities of ministers beyond the current duties

Example areas of amendment

2 Responsibility for the National Care Service
3 Responsibility for improvement

This point is central to the entire Bill. Currently the core duty of ministers is only “to
promote” the National Care Service and, because of the wording of 2(1) Ministers are
not placed under a direct duty to design a service which secures improvement in the
wellbeing of people. This requires significant strengthening and, furthermore, we are
exploring language that we feel can better reflect the purpose of social care than
“improvement in the wellbeing of the people of Scotland”.

2. Clarify the accountabilities and responsibilities of at all points of decision making

Example areas of amendment

Schedule 1, Part 4: care board accountabilities
New provision: accountabilities of a National Care Board

Currently the accountabilities of local care boards has been limited to financial
accountability which, while essential, should not be the total sum of accountability.
All other provisions are focused on the structure of the care boards. The lack of
clarity in purpose — and therefore in legal powers and duties — is a significant
omission in the Bill and we are exploring options to clarify this in primary legislation,
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whilst still keeping appropriate space for co-design of boards beyond their core
duties and functions. The Bill should also make explicit who Care Boards are
accountable to. Whilst we assume it is intended to be direct to Scottish Ministers, we
would want to see clear provisions for how local boards are also accountable to
local people.

As we are calling for an amendment in the legislation to add a National Care Board
(as noted at 2 above), we would also expect the accountabilities and responsibilities
of this board to be expressed in primary legislation.

4. Clarify the purpose and functions of an NCS, across all its parts

Example areas of amendment

New provision — purpose and function

As a fundamental point, we do not believe that the principles are sufficient to set out
the purpose and, in particular, the functions of the NCS. Having worked through the
Bill in detail and the potential in legislative options, such as the wholescale TUPE
transfer of local authority social care staff, we are no longer clear whether the NCS -
as a body of many parts - is intended to be a commissioning and procurement
agency, a provider of service, a setter of standards, etc.

We would seek an amendment which far more clearly sets out the role and scope of
activity of an NCS. We think an amendment establishing a National Care Board

would make this much easier to enact.

5. Clarify the position of third-party providers in the National Care Service

6 strategic planning by the Scottish Ministers
7 strategic planning by care boards
New provisions

In the provisions relating to the NCS Charter (11) there is a specific provision in
relation to engagement with “persons who provide services on behalf of the National
Care Service”. We would like to see this reflected through all other areas of key
decision making in the Bill

In addition, we note here the language of “on behalf of”. However, under 35 (3) we
read the interpretation of service as being far more inclusive and resulting in
commissioned services being a part of the NCS — not working on its behalf as a third
party. This is a crucial distinction in the application of the entire Bill, which we would
seek to clarify through amendment. We are currently working through the
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implications of third sector providers being a part of the NCS directly, or being
providers of service to the NCS.

6. Build in mechanisms for Parliamentary scrutiny and oversight

Example areas of amendment

2 (2) Ministerial application of the principles
6 strategic planning by the Scottish Ministers
7 strategic planning by care boards

New provisions

Aside from the report on the Charter laid before Parliament there are no provisions
for scrutiny of the accountabilities set with Ministers or oversight of the operation of
an NCS against the principles, or more widely.

We would also seek amendment to remove in 2 (2) the qualification of the duty on
Ministers to apply their core duty in relation to the principles “in the way that seems
to them to best reflect” them. Whilst we appreciate there is a level of necessary
judgement in application of the principles, without wider scrutiny of that judgement
this phrase, in practice, dilutes the accountability of ministers significantly.

We note that there are no provisions for evaluating and reporting on delivery of
either national or care board strategic plans.

In addition, we wish to see far greater scrutiny written into the Bill in keeping with
other recent Scottish legislation. Social Security legislation, for example, sets out the
role of commissioners in providing scrutiny and oversight — though if that model were
followed here, we would want to see duties on Ministers to fully resource this. Other
legislation, such as the Health & Care Staffing Act, require regular reports from
Ministers, to Parliament, on the operation of the legislation. The Procurement Reform
(Scotland) Act sets out duties for annual reporting on meeting a procurement
strategy. Given the scale and risk inherent in legislation focused on improving care
and support for people, this should be a crucial part of the legislative reform
package.

7. Include duties on ministers to use data and information to set multi-year
budgets and national strategic plans — and report on this

Example areas of amendment

New provisions

Insufficient allocations of funds to meet existing need is, at present, a significant
barrier to delivering the sort of care and support we all want to see. In addition, right
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now, we know that much social care need is simply unmet — but there are no funds
to extend services within the scope of the BIll. The financial memorandum to the Bill
says much about structural costs, but little about the costs of actually improving care
— which, of course, given that this is a Bill currently ONLY about structure it would not
do.

We think it should be a core accountability of the NCS to build a clear and published
evidence base on which to base decisions on national funding requirements — based
both in existing need and modelling of unmet need. Ministers should be placed
under a duty to set funding decisions on a transparent evidence base.

This is not to suggest that the Scottish Government should be under an obligation to
fully fund the identified need — but where available funding is not sufficient the
public, those requiring care and support, and providers should be clear on why
decisions to manage the funding gap, for example around limiting service
availability, , are being made.

The Bill should also make clear that Ministers must establish a sound funding
formula for the distribution of funds to care boards.

In addition, the principles refer to financial stability of the NCS but provide no
provisions in relation to the enactment of this. For the NCS to be able to plan and
deliver care and support, the long-standing calls for multi-year budget allocations
should be incorporated into this legislation— which will also support the principles of
ethical commissioning and procurement which are aspirations of the NCS.

8. Strengthen the responsibility of ministers for delivering Fair Work

Example areas of amendment

‘ 1 (g) fair work principle

Fair Work is intended to be a central tenet of the National Care Service — and one
which our current system is far from delivering. Currently the only reference to fair
work is a loosely worded provision in the principles. We do not know what being “an
exemplar” would be. The clause refers to people who work for the National Care
Service and note, from our section above, that it is not yet clear whether staff of third
party providers would be working as part of the NCS, not on its behalf. We also note
that there is little strength in the duties within the Bill to apply the principles to the
operation of the National Care Service. We discuss this further below.

We would want to see an amendment to the Bill which places Ministers under a
direct duty to apply fair work principles across all services provided by, or on behalf
of, the National Care Service. This could be done by a stronger wording of the
principles, plus far stronger duties to apply these through all elements of discharging
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the functions of an NCS. Or it could be done by including new provisions in clarifying
the purpose of the NCS.

9. Clarify areas where accountability in the Bill is confused (e.g. Care
Inspectorate powers)

20 Emergency intervention powers

We seek far greater clarity in the legislation on the links between new ministerial
powers of intervention and those already held by regulators.
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Theme 3: If the NCS is to be rooted in rights, then put them centre stage in
the primary legislation

1. Strengthen the content of the principles, drawing on our model of change

Example areas of amendment

1 The National Care Service Principles

At present the principles are the Bill’'s main articulation on the face of the Bill of what
the National Care Service is intended to be. As noted in our section on
accountability, we wish to see a far clearer articulation of WHAT the NCS is, in order
to understand where the principles will be applied. But in addition, we do not think
the NCS principles are, in themselves, clear enough to affect the sort of radical shift
to a system of rights-based care and support we had hoped to see in a National
Care Service.

The principles do not articulate any provision on shifting where decisions about care
and support are made to give greater autonomy and control to people — with
decisions being prioritised at the point of frontline relationship. The principles of Self-
Directed Support would give an excellent template here. Linked to this the principles
say nothing about risk enablement or rights to independent living.

The principles are also silent on rights to care or equity of access.

The first provisions in 1{(a) refers to enabling “people to thrive and flourish” but only in
the context of services being regarded as an investment.

Collaboration (1 (d)) only mentions people to whom services are provided and their
carers. We would want to see providers mentioned here, as services are best
desighed between those requiring care and support and those delivering it.

In other places, language is simply not strong enough or open to too wide an
interpretation. For example, the wording on the principle of financial sustainability (1
(b)) does not put any direct responsibility on the NCS to provide sufficient funding to
third party providers to deliver NCS services.

The Fair Work provision suggests that NCS should be an “exemplar” but there is no
sense of the measure of this.

We agree that there is real merit in having a set of principles for the NCS, but these
must be bolder and clearer if they are to help drive culture change.

2. Strengthen when and how the principles must be applied to NCS activity at all
levels
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Example areas of amendment

2 Responsibility for the National Care Service
5 Financial assistance for care boards

6 Strategic Planning by the Scottish Ministers
7 Strategic Planning by care boards

11 The National Care Service Charter

New provisions

Alongside strengthening the principles themselves to reflect the desired step change
in social care, duties around both their effective implementation in the delivery of
service, and in how they can be used by those receiving care, their carers and —
indeed — third party providers from whom the NCS commissions care must be made
clear. Without clarity on how the principles should be applied, or genuine
opportunity for redress, we do not think the Bill will lever the sorts of change
envisioned by Ministers or the Feeley Review.

At this point, we note that the Public Bodies (Joint Working) (Scotland) Act included a
set of excellent principles, but they did not shift practice sufficiently. There is no
evidence that simply re-writing principles will leverage radical change and close the
implementation gap.

3. Ensure the Charter reflects the Bill principles and sets out what should be
expected from Scottish Ministers (developing social care policy and exercising the
functions in the Bill) and from individuals who apply for and receive care and
support — with the option for genuine redress

Example areas of amendment

11 The National Care Service Charter

We do not understand why there appears to be no relationship between the Charter
and the Principles. There is also no link between these and the wording of the
Health and Social Care Standards.

The summary nature of a document which also sets out no new rights or
responsibilities in a Bill intended to effect significant change is counterintuitive.
We note that at 11 (3) the Charter is intended to include a “description of the
processes available for upholding” rights. We think these should be clearer in
primary legislation.

We are currently looking at the Scotland’s social security legislation to see if that
could be a helpful model to strengthen provisions here.
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Conclusion

We emphasise that The National Care Service (Scotland) Bill, as laid, is not the Bill we had
hoped to see. This paper is our contribution to wider exploration with partners to see if the
Bill can get closer to the sort or reform we aspire to.

However, attempts to develop extensive amendments to a Bill in progress is never a simple
task. It can risk fragmentation and contradiction in the legislation and can easily
compromise integrity of purpose. However, in this period before any Stage 2 for the
National Care Service (Scotland) Bill, CCPS is committed to testing what options there may
be to strengthen and clarify the Bill. We know others will be doing the same, and we look
forward to discussing both our overall approach and the detail of specific ideas for
amendment with members and partners.

November 2022
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