
SOCIAL CARE PROCUREMENT
KEY MESSAGES FOR AUTHORITIES PLANNING TO RE-TENDER SOCIAL CARE AND SUPPORT SERVICES
Re-tendering of existing services is not an absolute requirement of regulations
Scottish Procurement Policy Note 10/2008 states that “it is the responsibility of individual contracting authorities to decide whether EC Treaty principles require advertising and competition…where a contracting authority decides that EC Treaty principles do not require a service to be advertised and put out to competitive tender, it may decide to move to contract (or to extend or renew an existing contract).”
The decision to advertise a contract and put it out to tender, or to renew a contract without competition, is for an authority to make.  Cost savings, service quality improvement and re-design may be achievable through discussion, consultation and negotiation with providers, with people supported and their families, without necessarily going out to tender.

Re-tendering of existing services carries risks for authorities, for the people supported by services, for their families and carers, for service providers and for the workforce: these risks need to be identified and managed
Good practice in corporate governance requires organisations to assess the risks and the likely impact of their proposed actions before they are implemented.  Very few re-tendering exercises in social care have been formally risk- or impact-assessed before being taken forward, with the result that problems have arisen at all stages of the process.  These problems have included unforeseen costs, for authorities and for bidding organisations, of service and staff transfer; significant disruption of service continuity; anxiety and uncertainty for people supported, their families, and the workforce; withdrawal of some providers from service provision; and in some instances, the threat of legal action.
Formal risk and impact assessment of proposals to re-tender will help authorities to decide whether the re-tendering of existing services is appropriate, and if it is, which processes may be most suitable.

Procurement can most usefully be understood as a potential tool for use within the commissioning process, rather than as a proxy for it

It is increasingly accepted that good practice in commissioning involves good communication with people who use services, in order to determine what they need from a service and what outcomes they want to achieve; and then, good communication with the ‘market’ in order to determine and indeed to stimulate the capacity of providers to meet those needs and outcomes.  

Procurement exercises, if conducted at all, are most effective when they follow such a commissioning process, not when they replace it.
A variety of procurement processes and methods are available to authorities: ‘restricted procedure’ re-tendering of existing services is only one of these 

Social care services are classified in regulations as “Part B” services, which means that they are not subject to the full panoply of procurement rules.  In particular, authorities are not obliged to use the procurement procedures set out in regulations and therefore have the scope to devise more innovative commissioning methods. Almost all social care re-tendering in Scotland to date has used the ‘restricted procedure’ set out in regulations (ie. contract notice, pre-qualifying questionnaire or PQQ, full tender for those shortlisted, evaluation and contract award) which can be particularly problematic in relation to social care services for a variety of reasons.
The ‘restricted procedure’ is not the only way to commission and procure services: some methods will be more appropriate than others for particular types of service, and it is for the authority to choose which process(es) to employ.


Tensions exist between procurement processes and social care policy drivers: these tensions need to be acknowledged and managed creatively
Social care policy promotes services as a means of empowering individuals, giving them choice and control over their lives; it promotes personalisation and participation in service re-design and co-production; and it promotes partnerships with citizens and service providers.  This is made explicit in a variety of current policy documents, including Changing Lives; the SSSC Codes of Practice; the National Care Standards; and The Same As You? 

Procurement policy, on the other hand, promotes social care services as commercial contract opportunities, often of significant volume, to be awarded through competitive tendering processes.  One illustration of the tension between these two strands of policy is the description, in a number of recent social care contract notices, of groups of disabled individuals as “lots” subject to “e-auction”.
The application of procurement processes to social care and support services presents a major challenge to authorities in managing and minimising such tension, in particular by devising ways in which people supported, and their families, can play a role both in designing the services to be commissioned and procured, and in the various stages of decision-making associated with procurement exercises.  
Procurement processes in social care tend to be driven by the need for unit cost reductions and/or administrative efficiencies: service quality has been perceived as taking a ‘back seat’ in the process
The introduction of Best Value as a duty for public authorities overturned the principle formerly established by compulsory competitive tendering (CCT) that the best service is the cheapest one.  Nevertheless, a great deal of social care re-tendering to date appears to have focused on the need to find a cheaper way of delivering more or less the same service, rather than the desire to find a cost-effective way of delivering better support.
The balance between cost and quality is a particularly difficult one to strike in social care procurement: nevertheless, authorities can send strong signals to the market – and to people who use services – by, for example, setting an appropriate cost/quality ratio in a tender evaluation scheme, and by consulting widely on the quality parameters by which tenders will be evaluated.

All stakeholders need to be confident that procurement processes are appropriate, fair and rigorous: such confidence will be assisted by openness and transparency throughout
In an effort to comply with regulatory requirements for fairness and non-discrimination, authorities have sometimes restricted the amount of information available about existing services, so that no one bidder is given a competitive advantage over any other.  This often results in all bidders having to ‘guesstimate’ the detail of potential costs and liabilities arising should they win the business. Similarly, authorities have not always published their full tender evaluation schemes in detail, nor included any scope for the assessment of independent evidence (eg. Care Commission reports), leaving bidders in some doubt as to the rigour of the process. 
Comprehensive information and an open process are in the best interests of authorities, potential bidders and, most importantly, of people supported.

Service providers are likely to respond positively to commissioning and procurement processes that encourage them to contribute, collaborate and co-produce
A common driver for procurement processes in social care is an authority’s need to reduce transaction costs by contracting with a reduced number of providers.  In a number of re-tendering exercises, this has been achieved by encouraging individual providers to compete against each other, which inevitably results in some providers leaving the local market. Another approach is to encourage providers to collaborate with each other in joint bids or consortia: this requires good lead-in times, as consortia require sensitive negotiation.
Processes that pit organisations against each other, especially on cost, may not produce the best results for the authority, nor for people supported.

Service and workforce transfer can be costly, disruptive and anxiety-inducing for staff
A key policy goal in social services is the attainment of a ‘confident, competent workforce’.  The winning and losing of business in procurement exercises can lead to service and workforce transfer on a very significant scale, which carries risks for this particular policy goal as well for individual support staff.
Processes that are likely to result in workforce transfer need to acknowledge, manage and minimise the risks to workforce confidence and competence: the award of contracts of a longer duration, in particular, will help to avoid exacerbating such risks through frequent cyclical service re-tendering.
The principle of service user choice and control has frequently been disregarded in social care procurement exercises

A key policy objective in social care is to increase the level of choice and control that individuals have in relation to their support.   A particular flaw of social care service re-tendering exercises to date has been the failure to promote this principle and objective.
Protecting and promoting user choice and control within the context of a procurement exercise presents authorities with specific challenges. The duty to offer a Direct Payment to individuals, rather than transfer their support from one provider to another without their agreement or involvement, is a positive option available to authorities in meeting this challenge.
This document has been drawn up by Community Care Providers Scotland (CCPS) based on its members’ experiences of participating in 14 separate re-tendering exercises across 14 local authorities.  A full report of those experiences was published by CCPS in 2008.
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