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Self-directed support: a draft Bill for consultation 

Consultation Questions

1. Objectives for the draft Bill

Question 1(a): What are your views on the objectives that we have set for the Bill? 

	We are not confident that the objectives as set out are sufficiently clear or purposeful.  They contain a number of undefined terms (‘co-production’, ‘empowering’) and concepts (reformulation of the ‘balance’ between citizen and state) without explaining these or providing any background as to why they are issues that require to be addressed in legislation.

In the interests of clarity, we would propose much clearer and more straightforward objectives such as (a) to set out clearly the meaning of self-directed support*, the ways in which people will be able to access it and the choices that it will offer; (b) to enshrine related principles and practice in legislation and (c) to bring together and co-ordinate existing relevant legislation, especially that relating to Direct Payments.

* this is itself a term that will require definition, as proposed in the earlier consultation 




Question 1(b): Do you think that the draft Bill meets the objectives that we have set? 
Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

If not, why not and how might the Bill be changed in order to meet them?

	See above


2. General principles



Question 2(a): What are your views on the general principles included in the draft Bill? [Bill reference: section 1]
	The general principles as they are currently worded indicate that the chief objective of the Bill is to introduce self directed support as an end in itself, whereas we would argue that self directed support is a means to an end, that end being better outcomes (increased wellbeing, health and independence, and greater participation in society as a citizen). We would wish to see this reflected in the general principles, because better outcomes would then be clearly seen as applying to all support, including ‘arranged’ support provided under option 3 (in section 2(1)).



3. Choice and control: the “framework” provisions

Question 3(a): What are your views on our “framework” provisions? [Bill reference: sections 2, 3, 6, 9, 13, 14 and 15]
	The options available to people at Section 2 are clear, and cover all the possible eventualities. The explanation in the consultation document regarding the ‘opt-in/opt-out’ debate makes sense, and the duties imposed on local authorities in relation to the options are appropriate. 
However, the term ‘individual budget’ in the first option remains undefined, and its significance for the other options available therefore remains unclear. If our reading of this section is correct, then all the options available to people, and not just the first, are predicated on the identification of an individual budget: that is, in option one, the individual budget will be spent by an authority under the direction of the person supported; in option two, the individual budget will be remitted to the person as a direct payment and spent by them; in option three, it will be spent by the authority on a service that it arranges itself; and so on.
The consequence of this section as currently drafted therefore appears to be to impose a duty on (all) local authorities to individualise budgets for all persons supported – a whole systems change – yet this is nowhere articulated either in the draft bill itself or the accompanying material.  In this sense, the draft bill begins to look more like a bill for individual budgets, rather than a bill for self-directed support, which is problematic because to our knowledge, there is no Scottish Government policy that relates specifically to individual budgets as a system for allocating resources to care and support, and no settled view as to the relationship between the allocation of individual budgets and self-directed support (and more specifically, whether the latter is dependent on the former).   

Clearly, authorities can individualise budgets in a number of ways, including (a) by introducing and applying a Resource Allocation System, or (b) by ‘monetising’ the current sum of expenditure on a person’s existing package.  It would be our contention that unless the term ‘individual budget’ is more clearly defined in the legislation (or indeed replaced with a more appropriate term) it is highly likely to be interpreted in terms of a Resource Allocation System, given the terminology currently in use in related approaches.  

For the avoidance of doubt, we would therefore suggest a more appropriate form of words at 2(1), as follows (or similar):

Option 1
The selection by the supported person, within the resources made available to meet their assessed needs, of that support and the making of arrangements for the provision of it…etc (our emphasis)

This would leave an authority’s options open as to how to calculate and allocate resources to meet need. If the wording is not changed, the current policy of SDS being ‘available to all but imposed on no-one’ may need to be reframed, because whilst none of the individual options at Section 2 can be imposed on anyone, there may in effect be no opportunity for people to ‘opt out’ of having their budget individualised, most likely via a RAS.  

Our other comment under this heading relates to Section 9 (additional information to be supplied). It is not clear whether 9(2)(b) relates to information that assists a person to make decisions about which option to choose (options 1-4 in section 2); or to make decisions about how to direct their support once they have selected one of these options; or both.

Given our experience of authorities’ behaviours in relation to the vetting and monitoring of care and support providers, frequently citing their duty of care in this respect, we would simply want to flag up here a potential unintended consequence of the bill, namely that authorities may apply similar behaviours and attempt to introduce a system whereby information providers are also vetted and monitored. Just a thought.




In particular, 

Question 3 (b): Do you think that the rights, duties, powers and choices set out in the Bill are the right ones, specifically the four options, the duty on local authorities to provide those four options and the duty to provide the adult’s preferred option? 
	See above


Question 3 (c): Is there anything that you would change or do you think that something is missing from this legislative framework?
	See above


4. Working together: links to health, housing and beyond

Question 4(a): What are your views on section 16 within the draft Bill? In particular, do you think that there should be further legislative provisions relating to self-directed support, individual care packages and joint working between social care, health and beyond? If so, what should be added and why? 
	We appreciate the complexities involved here and we would simply want to observe that the bill clearly identifies local authorities as the (current) prime funding bodies for social care and support. Given the fast-moving pace of change, and the likelihood that the NHS or indeed another public body may take over that responsibility in a relatively short period of time, we would suggest altering the wording to read “the public body responsible for resourcing care and support,” or similar, rather than “the local authority” specifically.




5.  Children and young people
Question 5(a): What are your views on the provisions relating to self-directed support for children and young people? [Bill reference: section 8]
	We have no comments on this section.


In particular…

Question 5(b): Do you agree that all forms of self-directed support should be available to children, young people and their families, and that they should have the same options as adults directing their own care and support?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

Question 5(c): Do you think that sixteen and seventeen year olds should be empowered to direct their own support?

Yes   FORMCHECKBOX 
  No   FORMCHECKBOX 

Question 5 (d): What are your views on how the various other provisions within the Bill apply to children and young people? For example, are there any specific circumstances where you feel that a particular provision should not apply to children and young people’s support? 
	We have no comments on this section.


6. People who need help to direct their support

Question 6(a): What are your views on providing a power to local authorities to facilitate  an “appropriate person” arrangement where guardianship or power of attorney is not in place and where such applications under AWI procedure would be disproportionate? [Bill reference: sections 10 to 12]
	We have no comments on this section


Question 6(b): What are your views on the “trigger point” to allow such powers to be used? 
	We have no comments on this section.


Question 6(c): If enacted, the provisions in this Bill would join the current Section 13ZA of the 1968 Act. Section 13ZA  provides quite wide ranging powers to local authorities. Do you think that section 13ZA should be amended in any way in light of this Bill?  

	We have no comments on this section.


7. Self-directed support for carers

Question 7(a): What are your views on the provisions within the draft Bill relating to carers? [Bill reference: sections 5 and 7]
	We note that authorities are obliged under this section to consider the extent to which providing support to carers will ‘prevent or reduce expenditure that the authority might otherwise incur by virtue of a deterioration in the condition of the person cared for.’ 
Whilst we feel that this is an important recognition both of the contribution of carers, and of the growing momentum behind preventative spending, we also feel that
(a) 
the emphasis here is very firmly on potential savings to the public purse, and not on the outcomes for the person supported: given the current controversies about the extent to which SDS will or will not result in cost savings for authorities, Scottish Government may wish to take the opportunity in this section to reinforce its view that the primary driver for this bill is better outcomes, not reduction in expenditure. In this context, the case for better outcomes to be reflected in the general principles (at Section 1) becomes more compelling;

(b)
authorities should, in our view, consider the extent to which all forms of support might prevent deterioration, or worse outcomes, for people supported, including that provided by third sector organisations and others, as well as by carers.



8. Provisions on direct payments

Question 8(a): What are your views on the provisions within the draft Bill relating to direct payments? [Bill reference: sections 17 – 22]
	Our recent experiences of tendering, and in particular the desire of some people to seek to use a direct payment to secure an alternative to an authority’s selection of providers through tendering, has shown us that a key inhibiting factor in the use of direct payments is the set of restrictions that authorities place upon their use. Specifically, authorities frequently require that direct payments are accounted for in terms of the payment of an ‘hourly rate’ to a provider, at a price fixed by the authority, thus seriously limiting a person’s choice in the market. 

We would like to see the bill taking the opportunity to change that, and to place a duty on authorities to be much more flexible in their approach to direct payments.




9. Regulation-making powers: when to enable and when to restrict? 

Eligibility for direct payments
Question 9(a): We propose to remove the current restriction which prevents people subject to a Compulsory Treatment Order receiving their care and support as a direct payment. Do you believe that any of the restrictions on various other categories of people should also be removed?  If so, which ones and why? 
	We have no comments on this section.


The provision of services or support under a direct payment

Question 9(b): Some have asked for the regulations that limit the employment of close relatives via a direct payment to be reformed. What are your views? 

	We have no comments on this section.


Direct payments for residential accommodation and co-operative models of care and support
Question 9(c): What are your views on making direct payments available for residential accommodation? 
	We have no comments on this section.


Question 9(d): If this were to be permitted under the law, do you consider that in practice there will be any adverse issues in relation to: i)The National Care Home Contract for those 65 and over – particularly in relation to the potential for top up fees being imposed; or ii) Ordinary Residence. If so, how might these issues be addressed?
	We have no comments on this section.


Question 9(e): Should we consider an alternative to the stark choice of imposing or removing a particular time limit on residential care? Instead should we consider new, reformed regulations that provide greater scope for local practice and circumstances? For instance, to define particular circumstances where direct payments can be used in residential settings as opposed to the current situation where regulations define only where they cannot be used? 
	We have no comments on this section. 


10. Additions and improvements: the option of making some further changes to the 1968 Act

Question 10(a): What are your views on bringing forward some additional amendments to elements of the Social Work (Scotland) Act 1968 in order to modernise the law in line with the theme of self-direction and person-centred support? 

	We have some sympathy with the proposal to modernise earlier legislation as proposed, however we also note that Section 12 of the 1968 Act and the relevant sections of the Chronically Sick and Disabled Persons Act (1970) represent the key legislative elements underpinning the rights of citizens in relation to community care.  We are not confident that a person’s right to receive ‘support to achieve better outcomes’ will be as (relatively) straightforward to enforce as their right to receive services that meet assessed needs, and we would be wary of endorsing any amendments to existing legislation without solid assurances that crucial legal rights will not be diluted or weakened in any way. 


Question 10(b): In particular, what are your views on the additional changes put forward in the discussion document: the proposals to reform the “trigger point” for assessment, to secure adults’ rights to request an assessment and to raise the role and profile of the individual in the assessment process?

	We have no comments on this section.


Question 10(c): If you think that there are major items that are missing from the draft Bill, what are your proposals for additions to the Bill and why do you think they will make a difference? 

	We have no comments on this section. 


11. Business Regulatory Impact Assessment

Question 11(a): We have published a draft Business Regulatory Impact Assessment. What are your views about the potential costs, benefits and impacts provided within the BRIA?

	The answer to this question, for care and support providers, largely depends on the pace and scale of implementation of the Bill. We would refer back to question 3.a in this respect, and note that if the Bill does indeed impose a whole-systems change on all local authorities, then the impact on providers in terms of organisational, workforce, systems and culture change is likely to be very considerable indeed. 


12. Equality Impact Assessment

Question 12(a): We have published a draft Equality Impact Assessment. What are your views on the draft EIA? 

	We have no comments on this section.
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Please Note this form must be returned with your response to ensure that we handle your response appropriately

1. Name/Organisation

Organisation Name

	CCPS – Coalition of Care and Support Providers in Scotland


Title  
Mr  FORMCHECKBOX 

   Ms  FORMCHECKBOX 
   Mrs  FORMCHECKBOX 

   Miss  FORMCHECKBOX 
   Dr  FORMCHECKBOX 

       Please tick as appropriate
Surname

	Annie

	


Forename

	Gunner Logan


2. Postal Address

	Norton Park

	57 Albion Road

	Edinburgh

	     

	Postcode EH7 5QY
	Phone 0131 475 2676
	Email annie.gunner_logan@ccpscotland.org


3. Permissions  - I am responding as…
	
	
	
	Individual
	/
	Group/Organisation
	
	
	

	
	
	
	 FORMCHECKBOX 

	
	Please tick as appropriate
	
	 FORMCHECKBOX 

	
	
	

	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	(a)
	Do you agree to your response being made available to the public (in Scottish Government library and/or on the Scottish Government web site)?

Please tick as appropriate     FORMCHECKBOX 
 Yes    FORMCHECKBOX 
 No

	
	
(c)
	The name and address of your organisation will be made available to the public (in the Scottish Government library and/or on the Scottish Government web site).



	(b)
	Where confidentiality is not requested, we will make your responses available to the public on the following basis
	
	
	Are you content for your response to be made available?

	
	Please tick ONE of the following boxes
	
	
	Please tick as appropriate    FORMCHECKBOX 
 Yes    FORMCHECKBOX 
 No

	
	Yes, make my response, name and address all available
	 FORMCHECKBOX 
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	Yes, make my response available, but not my name and address
	 FORMCHECKBOX 
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	Yes, make my response and name available, but not my address
	 FORMCHECKBOX 

	
	
	
	

	
	
	
	
	
	
	

	(d)
	We will share your response internally with other Scottish Government policy teams who may be addressing the issues you discuss. They may wish to contact you again in the future, but we require your permission to do so. Are you content for Scottish Government to contact you again in relation to this consultation exercise?



Please tick as appropriate

  FORMCHECKBOX 
 Yes

 FORMCHECKBOX 
No
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